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STATEMENT OF THE CASE
Nature Of The Case
Joshua Ines Hernandez appeals from the district court’s denial of his Rule 35 motion for
credit for time served.

Statement Of The Facts And Course Of The Proceedings
In December 2016, Hernandez pleaded guilty to felony domestic battery resulting in a
traumatic injury. (R., pp.87-90.) The Canyon County district court sentenced Hernandez to ten
years, with six years fixed, and retained jurisdiction. (R., pp.102-03.) Thereafter, Hernandez
was placed on probation, and ultimately violated the terms of his probation; despite this, the
district court re-ordered probation. (R., pp.119-22, 144-46.)

Following another round of

probation violations, the district court retained jurisdiction. (R., pp.149-62.) After his second
rider, Hernandez was placed on probation. (R., pp.165-69.)
In January of 2019, the state alleged that Hernandez had again violated the terms of his
probation. (R., pp.170-72.) Among other alleged violations, Hernandez’s probation officer
noted that Hernandez had been arrested in Ada County, on January 19, 2019, for a series of new
crimes.

(R., p.174.) The probation officer’s report, dated January 23, 2019, requested “a

BENCH WARRANT be issued, to replace the Agent’s Warrant issued on 1/22/2019, for the
arrest of” Hernandez. (R., p.178 (emphasis original).) That same day, the Ada County district
court sent a “NOTICE OF ARREST ON OUT OF COUNTY PROBATION VIOLATION,”
pursuant to I.R.C. 5.3(c)(7), informing the Canyon County court “that your probationer was
arrested in ADA County, on the 23 January 2019 and seen in court on January 23 2019.” (Aug.
p.1 (emphasis original).)
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On January 31, 2019, the district court issued the requested bench warrant for
Hernandez’s arrest. (R., pp.236-37.) It was served on Hernandez on May 15, 2019. (R., p.238.)
After admitting some of the violations, Hernandez was again placed on probation (R.,
pp.258-61); following that, and after another admitted-to probation violation, the district court
revoked probation and executed Hernandez’s sentence (R,. pp.282-86).
Hernandez filed a Rule 35 motion to correct his sentence (followed by an amended Rule
35 motion), seeking 909 days credit for time served for various time periods. (R., pp.288-89,
292-94.) For 796 of those days, the court agreed Hernandez was entitled to credit. (R., pp.285,
296-97; Tr., p.1, Ls.18-19.) However, the court disagreed that Hernandez was “entitled to credit
for pre-judgment incarceration from 23 January 2019 until 13 September 2019”:
Here, the record reflects that the Defendant was arrested in Ada County on 23
January 2019 for reasons unrelated to this case. Thereafter, a bench warrant in
this case was issued on 31 January 2019. The bench warrant set bail in the
amount of $100,000.00 and was served on the Defendant on 17 May 2019. See
[R., p.238.] This is precisely the scenario articulated by the Idaho Supreme Court
above. Because the Defendant was not served with the bench warrant in this case
until 17 May 2019, the bench warrant in this case did not serve as a basis for his
incarceration until 17 May 2019. Consequently, the Defendant is only entitled to
credit against time served in this case from 17 May 2019 through his 13
September 2019 disposition. The Defendant received credit for the correct
amount of pre-judgment incarceration.
(R., pp.297-98.)
With respect to those 114 days, the court denied Hernandez’s motion. (R., p.298.)
Hernandez timely appealed. (R., pp.300-03.)
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ISSUE
Hernandez states the issue on appeal as:
Did the district court err by denying Mr. Hernandez’s request for 909 days of
credit for time served?
(Appellant’s brief, p.6.)
The state rephrases the issue as:
Does Hernandez fail to show he is entitled to credit for time served for 114 days because he does
not demonstrate the district court’s finding of fact regarding the January 23 arrest was clearly
erroneous?
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ARGUMENT
Hernandez Fails To Show He Is Entitled To Credit For Time Served For 114 Days Because He
Does Not Demonstrate The District Court’s Finding Of Fact Regarding The January 23 Arrest
Was Clearly Erroneous

The district court granted Hernandez’s requested credit for time served with one
exception: it concluded Hernandez was not entitled to credit for time served for the 114-day
period starting January 23, 2019, because the January 23 arrest was “for reasons unrelated to this
case.” (R., p.298 (citing State v. Brand, 162 Idaho 189, 395 P.3d 809 (2017)).) On appeal,
Hernandez claims this was an error because the January 23 arrest was, in fact, related to this case.
(Appellant’s brief, pp.2-3, 7-8.) Hernandez purports that “January 23, 2019” was “the date Mr.
Hernandez was arrested and arraigned on his probation violation in Ada County.” (Appellant’s
brief, p.7.) As such, he argues he is entitled to credit for the 114 days between January 23, 2019
and May 17, 2019:
The record reveals that Mr. Hernandez was held in the Ada County Jail on the
agent’s warrant issued by his probation officer between January 23rd and May
17th, when the agent’s warrant was replaced by the bench warrant served on Mr.
Hernandez that day. Thus, pursuant to Idaho Code §§ 19-2603 and 20- 227, Mr.
Hernandez was entitled to an additional 114 days of credit for time served, or a
total of 234 days from the date the agent’s warrant was served, until the date he
was released back onto probation.
(Appellant’s brief, pp.7-8.)
The state concedes that, if the January 23 arrest was for the agent’s warrant on the
probation violation in this case, Hernandez would be entitled to credit for time served for the
ensuing 114 days. I.C. § 19-2603; State v. Covert, 143 Idaho 169, 139 P.3d 771 (Ct. App. 2006).
However, Hernandez nevertheless fails to show error on appeal, because he fails to show the
district court clearly erred when it found he “was arrested in Ada County on 23 January for
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reasons unrelated to this case.” (R., p.298.) Idaho’s appellate courts “defer to the trial court’s
findings of fact … unless those findings are unsupported by substantial and competent evidence
in the record and are therefore clearly erroneous.” Covert, 143 Idaho at170, 139 P.3d at 772.
Hernandez does not show the district court’s factual finding is clearly erroneous. He
argues the record “reveals that” he “was held on the Ada County Jail on the agent’s warrant
issued by his probation office between January 23rd and May 17th” (Appellant’s brief, p.8), but
the record does not establish that. The Ada County notice does not say what the January 23
arrest was for. (Aug., p.1.) The agent’s warrant itself isn’t in the record—we only know about it
secondhand, through the agent’s probation violation report. (See R., p.178.) And that report
does not indicate Hernandez was actually arrested on that warrant; just that it was “issued.” (See
id.) Nor is there any indication in the record that it was ever served, or when. (See generally R.)
To be sure, the coincidental timing around the January 22 issuance and the January 23 arrest at
least implies that arrest could have been based on the agent’s warrant—but inference alone is
insufficient to show clear error.
This appeal accordingly fails, because it hinges on a factual finding that should be settled
in the district court. This is particularly true in the Rule 35 context, where Hernandez is free, at
any time, to move the district court to correct its order for time served. See, e.g., State v.
Gonzalez, 165 Idaho 95, 100, 439 P.3d 1267, 1272 (2019). He has already filed two Rule 35
motions below (R., pp.288-89, 292-94), and yet never expressly made the argument that he
makes on appeal. Hernandez’s most recent motion simply attached a Word document containing
a bullet list of time periods, with no legal argument, no factual detail, no explanation of what he
alleges the January 23 arrest was for, and no references to documents in the record or other
evidence in support. (See R., p.294.) His motion simply states: “Arrested 1-23-19 (Ada Co.:
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was served there).” (Id.) On this spare accounting the district court understandably concluded
that an unidentified arrest in “Ada Co.” was unrelated to this Canyon County case.
In any event, this Court should not be the factfinder of first resort to resolve this issue.
Because the record on appeal does not show the district court made a clearly erroneous finding of
fact, Hernandez fails to show error, and this Court should affirm. Alternatively, this case should
be remanded so the district court can make specific factual findings regarding the January 23
arrest.
CONCLUSION
The state respectfully requests this Court affirm the district court’s order denying
Hernandez’s Rule 35 motion, or, in the alternative, remand for additional fact finding.
DATED this 29th day of January, 2021.

/s/ Kale D. Gans
KALE D. GANS
Deputy Attorney General
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